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STATEMENT OF THE ISSUES 
DID THE DISTRICT COURT AND COURT OF APPEALS ERR IN 
DETERMINING THAT THE BOARD OF ADJUSTMENT AND ITS ATTORNEY 
ARE NOT REQUIRED BY LAW TO INFORM PETITIONERS OF A TIME 
LIMIT FOR OR THE MANNER IN WHICH TO APPEAL THE ORIGINAL 
DECISION OF THE BOARD OF ADJUSTMENT? FURTHERMORE, DID BOTH 
COURTS ERR IN FINDING THAT THERE IS NO REQUIREMENT THAT THE 
BOARD OR ITS ATTORNEY ADVISE PETITIONERS OF WHAT MIGHT 
CONSTITUTE "NEW EVIDENCE" SUFFICIENT TO JUSTIFY A 
REHEARING, BUT RATHER THAT THIS INFORMATION SHOULD HAVE 
BEEN RECEIVED FROM THEIR OWN ATTORNEY REPRESENTING THEIR 
INTERESTS? 
OPINION OF THE COURT OF APPEALS 
The opinion of the Utah Court of Appeals is recorded in a 
Memorandum Decision filed on July 6th, 1990, Case No, 900230-CA, 
which is incorporated herein by this reference and attached 
hereto as Exhibit A. 
STATEMENT OF GROUNDS FOR JURISDICTION 
On July 6, 1990, the Utah Court of Appeals entered its 
opinion affirming the decision of the Third Judicial District 
Court in a memorandum decision. 
This Court has jurisdiction to review the decision of the 
Court of Appeals by writ of certiorari pursuant to Utah Code 
Ann. §78-2-2(3)(a) (1990 supp): 
(3) The Supreme Court has appellate 
jurisdiction, including jurisdiction of 
Interlocutory appeals, over: 
(a) a judgment of the Court of Appeals; 
DETERMINING CONSTITUTIONAL AND STATUTORY PROVISIONS 
A. STATUTES 
Utah Code Ann. §10-9-15 (1953, as amended) 
Utah Code Ann. §78-2-2 (1990 supp) 
1 
B. RULES 
Rule 46, Utah Rules of Appellate Procedure: 
Review by a writ of certiorari is not a 
matter of right, but of judicial 
discretion, and will be granted only for 
special and important reasons. The 
following, while neither controlling nor 
wholly measuring the Supreme Court's 
discretion, indicate the character of 
reasons that will be considered: 
(a) When a panel of the Court of 
Appeals has rendered a decision in conflict 
with a decision of another panel of the 
Court of Appeals on the same issue of law; 
(b) When a panel of the Court of 
Appeals has decided a question of state or 
federal law in a way that is in conflict 
with a decision of the Supreme Court. 
(c) When a panel of the Court of 
Appeals has rendered a decision that has so 
far departed from the accepted and usual 
course of judicial proceedings or has so 
far sanctioned such a departure by a lower 
court as to call for an exercise of the 
Supreme Court's power of supervision; or 
(d) When the Court of Appeals has 
decided an important question of municipal, 
state, or federal law which has not been, 
but should be, settled by the Supreme 
Court. 
C. ORDINANCES 
West Valley City Code, Section 7-6-105(6): 
(6) The City, or any person aggrieved 
by any decision of the Board, may bring and 
maintain a plenary action for relief from 
any decision of the Board in any court of 
competent jurisdiction, provided the 
petition for such relief is presented to 
the Court within 30 days after the date of 
the hearing where the decision of the Boara 
was rendered. 
STATEMENT OF THE CASE 
A- NATURE OF THE CASE 
Petitioners filed this appeal against Darlene Hutchinson, 
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Chairman of the West Valley City Board of Adjustments, and the 
West Valley City Board of Adjustments, challenging the Utah 
Court of Appeals' decision that the Board of Adjustment and its 
attorney have no legal duty to advise Petitioners of the manner 
or time limits within which the Petitioners could file an appeal 
from a final decision of the Board of Adjustment, nor is the 
Board and its attorney required by law to advise the Petitioners 
on what constitutes sufficient new evidence to maintain a 
rehearing on a case previously finally decided by the Board. 
B. COURSE OF THE PROCEEDINGS AM) DISPOSITION BELOW 
On September 2, 1987, the West Valley City Board of 
Adjustment denied the Petitioners' request for "nonconforming 
use status," holding that the duplex in question was not in 
existence prior to the enactment of a 19 65 Zoning Ordinance 
which prohibited dual households in a single-family 
neighborhood. No appeal was taken. 
On September 7, 1988, one year later, enforcement action 
was initiated by the City and in response, the Petitioners 
requested the Board reopen and reconsider the original case. 
The Board, after an extensive hearing in the matter, denied 
Petitioners' request. This decision was affirmed on appeal to 
the Third Judicial District Court on February 26, 1990. 
On July 6, 1990, the Utah Court of Appeals filed a 
Memorandum Opinion affirming the decision of the Board of 
Adjustment and the Third Judicial District Court. In doing so 
the Utah Court of Appeals held that the Board and its attornev 
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were not required by law to advise the Petitioners of their 
rights and time limits to file an appeal nor is the Board and 
its attorney required by law to advise the Petitioners of what 
constitutes sufficient new evidence to maintain a rehearing on 
the original application. 
Respondents respectfully request that this Court affirm the 
decisions of the Board of Adjustment, the District Court and the 
Court of Appeals. 
C. STATEMENT OF THE FACTS 
1. On April 7, 1987, a complaint was filed with West 
Valley City's Ordinance Enforcement Division by Petitioners' 
neighbors stating that at the location of 3689 South 4445 West, 
in West Valley City, there was a two-family dwelling in a 
single-family residential zone in violation of West Valley 
City's Zoning Ordinance. 
2. On June 5, 1987, Joseph Flint and Evelyn Flint 
(Petitioners), owners of the property identified above, applied 
to the West Valley City Planning Commission for an exception 
from the Ordinance prohibiting two-family dwellings in single-
family residential zones. 
3. On July 9, 1987, the West Valley City Planning 
Commission determined that it did not have jurisdiction over the 
matter and referred the Petitioners to the Board of Adjustment. 
4. On July 13, 1987, the Petitioners filed Application 
No. B-15-87 for declaration of legal nonconforming use status by 
the Board of Adjustment. 
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5- On September 2, 1987, the Board of Adjustment, after 
hearing all the evidence presented by the Petitioners, 
determined that the two-family dwelling did not exist prior to 
the adoption, in February of 1965, of a Zoning Ordinance 
prohibiting such a use in a single-family residential 
neighborhood. 
6. No appeal was filed by the Petitioners during the 30-
day period provided by law for such appeal under Section 7-6-
105(6) of the West Valley City Code and under Section 10-9-15 of 
the Utah Code Ann. (1953). 
7. On August 22, 19 88, the Petitioners, through their 
attorney, Mr. Grant W.P. Morrison, requested a rehearing before 
the Board of Adjustment on the original application. 
8. On September 7, 1988, the West Valley City Board of 
Adjustment, after an extensive public hearing on the matter, 
decided not to rehear the Petitioners' application. 
9. On October 6, 1988, the Petitioners filed a petition 
with the Third Judicial District Court for review from the Board 
of Adjustment decision not to rehear Petitioners' original 
application. 
10. On September 25, 1989, Respondent^ f-M«=>d a motion to 
dismiss Petitioners' appeal. 
11. On February 26, 19 90, a judgement was rendered by the 
Honorable Michael R. Murphy, denying Petitioners' request for a 
rehearing on the Flint application affirming the decision of the 
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Board of Adjustment, a copy of which is attached to this 
memorandum as Exhibit B. 
12. On March 21, 1990, Petitioners filed a notice of 
appeal to the Utah Court of Appeals from the Third Judicial 
District Court. 
13. Petitioners argued that the Board of Adjustments and 
the City Attorney abused their discretion in failing to advise 
them of their right to and time limitations for an appeal and 
also by failing to advise Petitioners of what constitutes 
sufficient new evidence to sustain a rehearing of their original 
case. (Court of Appeals Memorandum P.l) 
14. The Court of Appeals in its Memorandum Decision, 
affirmed both the Board of Adjustment's and Third Judicial 
District's decision denying Petitioners' request of a rehearing 
on their original application for "nonconforming use status." 
(Court of Appeals Memorandum P.2) 
15. The Utah Court of Appeals held that the Board of 
Adjustment and its attorney had no such duty to advise the 
Petitioners of their right to or time period for an appeal, nor 
is the Board and its attorney required by law to advise the 
Petitioners on what constitutes sufficient new evidence to 
maintain a rehearing on the original case. Such did not 
constitute an abuse of discretion on the part of the Board. 
(Court of Appeals Memorandum P. 2) 
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16. On August 9, 1990, Petitioners filed a Petition for a 
Writ of Certiorari with this Court in a groundless effort to 
overturn the decision of the Utah Court of Appeals. 
ARGUMENTS 
I. PETITIONERS/APPELLANT FAILS TO IDENTIFY ANY SPECIAL 
AND IMPORTANT REASONS WHY CERTIORARI SHOULD BE GRANTED 
PURSUANT TO RULE 46, UTAH RULES OF APPELLATE PROCEDURE 
AND CERTIORARI SHOULD THEREFORE BE DENIED. 
Rule 4 6 of the Utah Rules of Appellate Procedure clearly 
indicates that a review by a writ of certiorari is not a matter 
of right, but of judicial discretion, and wiJLl be granted only 
for special and important reasons. That rule lists a number of 
reasons to indicate the character of matters that could be 
considered. Petitioners' appeal does not even remotely fall 
into any of the four categories listed. While this list is not 
exclusive, it does indicate that frivolous appeals will not be 
given consideration by this Court. 
Petitioners' request for certiorari is spurious and totally 
without merit. It consists of identical issues to those raised 
before the Court of Appeals, where the court sustained both the 
District Court and the Board of adjustment decisions. No 
authority by ordinance, statute or case law were cited below and 
none are cited now in support of what th^ Court of Appeals 
called Petitioners' "novel suggestion" that the Board and its 
attorney are somehow legally responsible for advising the 
petitioners of their rights regarding appeals from a decision of 
the Board of Adjustment and rehearing of a decision finally 
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rendered by the Board. Petitioners' request for a writ of 
certiorari simply mocks the system by carrying out appeals where 
the only result will be to delay enforcement of a serious zoning 
concern. 
II. RESPONDENTS AND THEIR ATTORNEY HAVE NO LEGAL DUTY TO 
COUNSEL PETITIONERS ON THE TIME PERIOD IN WHICH THEY 
HAVE TO APPEAL A DECISION OF THE BOARD OF ADJUSTMENT. 
The issues raised by the Petitioners on appeal to this 
Court are identical to the issues raised below. The first issue 
raised by Petitioners asserts that the West Valley City Board of 
Adjustment and its attorney failed to advise the Petitioners of 
the statutory time period within which they had to file an 
appeal from the September 2, 1987 decision of the Board of 
Adjustment. In that decision, the Board determined that the use 
of Petitioners' single-family home as a two-family dwelling was 
not a legal nonconforming use or did not exist prior to the 
adoption, in February of 19 65, of a Zoning Ordinance prohibiting 
such use. 
The section of the Utah Code Petitioners refer to in 
raising their initial appeal to the District Court is Section 
10-9-15 of the Utah Code which states: 
The City or any person aggrieved by any decision of 
the Board of Adjustment may have and maintain a plenary 
action for relief therefrom in any court of competent 
jurisdiction; provided, petition for such relief is 
presented to the court within 30 days after the filing of 
such decision in the office of the Board. 
Notwithstanding the fact that the City has presented 
evidence that the day after the hearing in question, Petitioners 
were told by both the City Attorney and a City planner that they 
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had a 30-day appeal period to the District Court, neither State 
law nor West Valley City's Municipal Ordinance impose an 
affirmative duty on the Board of Adjustment or the City Attorney 
to advise any person of this appeal period. In fact, 
Petitioners' appeal to this Court does not $how where such a 
duty exists. 
Since there are no legal grounds for requiring such notice 
of either the Board of Adjustment or the City Attorney, this 
basis for review by this Court must be considered so 
insubstantial as not to merit further proceeding and 
consideration• 
III. RESPONDENTS AND THEIR ATTORNEY HAVE NO LEGAL DUTY TO 
COUNSEL PETITIONERS ON THE STANDARD NATURE AND 
ADEQUACY OF EVIDENCE NECESSARY TO SUSTAIN THE 
REOPENING OF A HEARING BY THE BOARt> OF ADJUSTMENT. 
The only other issue Petitioners raise on appeal was that 
during the course of the original hearing on September 2, 1987, 
Petitioners were informed by the Board of Adjustment or its 
attorney that Petitioners may seek a rehearing before the Board 
if new evidence was discovered that might change the Board of 
Adjustment decision. 
Utah's statutes and City ordinances governing the Board of 
Adjustment, once again, places no duty on the Board of 
I 
Adjustment to rehear any case it has previously considered and 
finally decided, nor do they impose any dut^ y upon the Board's 
attorney or the Board to advise the Petitioners as to the nature 
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and extent of evidence necessary to sustain a decision to reopen 
a hearing. 
Petitioners do not allege on appeal and did not allege in 
the lower court that the standard used by the Board of 
Adjustment for considering the rehearing request of Petitioners 
was deficient in any manner, nor do Petitioners allege that the 
application of the standard used by the Board of Adjustment in 
denying the rehearing was arbitrary, capricious or unreasonable. 
Petitioners simply allege that the City Attorney and Board of 
Adjustment's failure to indicate what it would consider 
sufficient new evidence to warrant a rehearing constituted an 
arbitrary, capricious and unreasonable action on the part of the 
Board and is therefore grounds for reversing the decision of the 
lower court which determined that the Board of Adjustment's 
decision not to rehear the application had a rational basis and 
was not arbitrary, capricious or unreasonable pursuant to the 
standards set forth in Xanthos v. Board of Adjustment of Salt 
Lake City, 685 P.2d 1032,1035 (1984). 
A decision by the Board of Adjustment to reopen a matter 
finally decided is discretionary on the part of the Board of 
Adjustment and will not be disturbed unless demonstrated to be 
arbitrary capricious and without a reasonable basis. Id. The 
standards for a rehearing are well established by case law.1 
*But in the absence of a statute or ordinance providing for 
a rehearing, a Board of Adjustment may not grant a rehearing or 
reconsider its decision unless the facts and circumstances have 
so changed as to vitiate or materially affect the reason which 
supported it. 82 Am.Jur. 2d, Zoning and Planning, 317 (1976). 
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At all times prior to and during the hearing of September 8, 
1988, Petitioners were represented by their attorney, who both 
assisted in collecting and presenting alleged "new evidence" to 
the Board of Adjustment. At the conclusion of that hearing, the 
Board of Adjustment determined that the information presented 
was substantially the same as that presented by the Petitioners 
at their previous hearing on September 2, 1987, and accordingly 
denied rehearing in the matter. 
Notwithstanding the fact that a number bt conversations 
took place between Petitioners' counsel and the City Attorney 
and staff prior to the hearing, specifically discussing the 
standard for reopening a hearing, there is no legal duty on the 
part of the City Attorney or the Board of Adjustment to counsel 
Petitioners or Petitioners' attorney on the standard, nature and 
extent of evidence they should present in requesting a 
rehearing. 
CONCLUSION 
Respondents have searched Petitioners* j^erition for 
Certiorari in vain for any "special and important reason" as 
defined by Rule 46 of the Utah Rules of Appellate Procedure, 
which would invite this court to review this case. None can be 
found. Respondents respectfully request th^ t- Certiorari be 
denied. 
In the alternative, Respondents assert that since no legal 
duty exists, by statute, ordinance or case law, requiring a city 
attorney or board of adjustment to counsel Petitioners on the 
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timing of their appeal or the standard, nature and extent of 
evidence required to cause a board of adjustment to reopen a 
case finally decided, Respondents respectfully request that 
this Honorable Court affirm the decisions of the Board of 
Adjustment, the District Court and the Utah Court of appeals 
dismissing this appeal on the ground stated herein and based 
upon the fact that the grounds for review are so insubstantial 
as not to merit further proceedings and consideration by the 
Court. 
DATED this 7th day of September, 1290. 
Gary R, /Crane 
Attorney for Respondents 
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CERTIFICATE OF SERVICE 
I_£ thp undersigned, hereby certify that on this '^u day of 
, 1990, I personally served a copy of the 
forgoing Brief In Opposition To Petition For Writ Of Certiorari 
upon the following by depositing the same in U.S. mails, postage 
prepaid, to the following person at the following address: 
Grant W.P. Morrison 
Aric Cramer 
Attorneys at Law 
1200 East 3300 South 
Salt Lake City, Utah 84106 
/hiAMtfjub 
GRC:BH:FLINT.BRF 
090690:F:PZ88-33 1 3 
EXHIBIT A 
* < L C b 
IN THE UTAH COURT OF APPEALS 
ooOoo 
Evelyn Flint and Joseph Flint, 
Plaintiffs and Appellants, 
v. 
. JUIe-./ 61990 
Darlene Hutchinson, Chairman, 
West Valley City Board of 
Adjustment; and West Valley 
City Board of Adjustment, 
Defendants and Appellees. 
MEMORANDUM DECISION 
(Not For Publication) 
Case No. 900230-CA 
Before Judges Billings, Greenwood, and Davidson (On Law and 
Motion). 
PER CURIAM: 
Appellants Evelyn and Joseph Flint ("Flints") seek review 
of a district court summary judgment, which affirmed the denial 
of a rehearing by the West Valley City Board of Adjustment 
("The Board"). The issue on appeal is whether the Board abused 
its discretion by not advising Flints regarding their right to 
and time for appeal from the Board's original decision. We 
summarily affirm. 
On July 13, 1987, Flints filed Application No. B-15-87 with 
the Board of Adjustment to declare legal the nonconforming use 
of a duplex home in a single-family residential zone. On 
September 2, 1987, the Board, after hearing all the evidence 
presented by Flints, found that the duplex dwelling did not 
exist prior to the adoption of the 1965 Zoning Ordinance 
prohibiting duplex buildings in a single-family residential 
neighborhood. The request for nonconforming use status was 
denied. No appeal from that decision was f|led by Flints as 
permitted by Utah Code Ann. § 10-9-15 (1953). See also West 
Valley City Code, § 7-6-106. 
Almost one year later, Flints' attorney requested a 
rehearing before the Board on the original application. On 
September 7, 1988, the Board, after an extensive public 
hearing, decided not to reconsider the Flint application. This 
decision was affirmed on appeal to the Third Judicial District 
Court- Flints now appeal to this court and, in their docketing 
statement, have framed their challenge to the district court's 
judgment as follows: "was the action taken by the Board • . . 
and the City Attorney, i.e., in failing to inform the Flints of 
their time period in which to appeal in 1987, thus forcing them 
into requesting a hearing founded on "new evidence* . . ., an 
abuse of discretion?" 
Appellees moved for summary affirmance of the appeal under 
Utah R. App. P. 10(a), correctly arguing that the City has no 
duty to inform Flints regarding their appeal rights. Appellees 
also argue that, on the facts and record established, the Board 
was not required to grant rehearing of Flints' request for a 
nonconforming use because there was no "new evidence" 
presented. Flints' response to the motion does not cite any 
authority to this court supporting their claim that the Board, 
or its attorney, had a responsibility to inform Flints how to 
appeal the Board's original decision. None of the statutes or 
cases cited in Flints' docketing statement support this 
contention on appeal. We do not find any support for Flints' 
novel suggestion. 
And, there is no requirement that appellees must advise a 
petitioner in advance as to what might constitute "new 
evidence" sufficient to justify a subsequent rehearing of a 
petition. In reality, Flints' complaint is that appellees did 
not give them the legal advice that Flints should have received 
from an attorney representing their interests. The district 
court properly entered summary judgment against Flints. 
In an action for relief from a board of adjustment 
decision, it does not lie within the prerogative of the 
district court to substitute its judgment for the board's when 
that judgment is supported by a reasonable basis. Xanthos v. 
Board of Adjustment, 685 P.2d 1032, 1034-5 (Utah 1984); 
Cottonwood Heights Citizen Ass'n. v. Board of Commissioners, 
593 P.2d 138, 140 (Utah 1979); Navlor v. Salt Lake Citv Corp., 
16 Utah 2d 192, 398 P.2d 27 (Utah 1965); c£. Triangle Oil v. 
North Salt Lake Citv, 609 P.2d 1338, 1340 (Utah 1980) (Courts 
will generally not interfere in the discretionary functions or 
decisions of municipal government). Flints argue that they are 
now left without any remedy or avenue to obtain redress from 
the Board's decisions. Flints had a remedy and right to appeal 
the Board's first decision, , This they failed to do. Having 
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waived their right of appeal, they cannot complain that now 
they have none. Flints were, and are, capable of ascertaining 
and asserting their legal rights. They made no cognizable 
argument that appellees should be obliged to do so for them. 
The district court's summary judgment is summarily affirmed, 
ALL CONCUR: 
Judith M. Billings, Judge 
Pamela T. Greenwood, Judge 
Richard C. Davidson, Judge 
EXHIBIT B 
Paul T. Morris, (37 38) 
West Valley City Attorney 
Gary R- Crane, (5054) 
Assistant West Valley City Attorney 
Attorneys for Respondents 
2470 South Red-wood Road 
West Valley City, UT 84119 
Telephone: (801) 974-5501 
By. 
Third Ju-c-cia. J strict 
FEB 2 6 1S90 
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IN THE THIRD JUDICIAL DISTRICtP COURT 
IN AND FOR SALT LAKE COUNTY,, STATE OF UTAH 




DARLENE HUTCHINSON, CHAIRMAN, 
WEST VALLEY CITY BOARD OF 
ADJUSTMENT and WEST VALLEY 
CITY BOARD OF ADJUSTMENT, 
Respondents. 
JUDGMENT 
Civil No. C88-6509 
fv\^A~Mp^M. 
This matter came before the above-entitled Court on the 6th 
day of December, 1989, upon Defendant's Motion To Dismiss,, which 
was treated by the Court as a Motion for Summary Judgment. The 
matter, having been submitted to the Court, and the Court having 
considered the same and being fully informed in the premises, now 
makes and enters the following: 
It is hereby ordered, adjudged and decreed as follows: 
1. That the West Valley City Board of Adjustment, on the 7th 
day of December, 1988, heard Application No. B-23-88, a request by 
Petitioners Evelyn and Joseph Flint that the Board rehear their 
request for an official determination that their residence, located 
at. 3689 South 4445 West, in West Valley City, was legally converted 
to a duplex prior to the zoning being enacted in their neighborhood 
in February 1965. 
2. That after a review of the record below, this Court has 
determined that the West Valley City Board of Adjustment acted with 
a rational basis in deciding not to a^ant a rehearing to 
Petitioners Evelyn and Joseph Flint. 
3. That the Board's decision was not arbitrary, capricious 
or unreasonable or without any basis in fact-
4. That Petitioner's appeal In the atbove-captioned case is 
hereby ordered dismissed with prejudice. 
DATED this c££ # day of
 x jfs /r^Z/yZ^A , 1990. 
BY THE CWJRT: 
J^ Sdge / 
CERTIFICATE OF SERVIC^ 
Z7 the undersigned, hereby certify that on this \t'" day of 
L ^ J U V * ns-uyx , 1990, I personally served a copy of the 
forgoing Judgment upon the Petitioner by depositing the same in 
U.S. mails
 r postage prepaid, to the following person at the 
following address: 
Grant W.P. Morrison 
Attorney at Law 
1200 East 3300 South 
Salt Lake City, Utah 84106 
